IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRED GENTNER AND
ROBERT STEVENSON,

Pl aintiffs, :
V. : ClVIL ACTI ON NO. 94-7443

CHEYNEY UNI VERSI TY OF
PENNSYLVANI A,

Def endant .

VEMORANDUM

R F. KELLY, J. NOVEMBER 1, 1999
Before this Court is Plaintiffs’ Mtion for Attorney’s
Fees and Costs. The above-captioned matter is a civil rights
action brought by two forner science professors who clained that
they were constructively discharged as a result of speaking out
agai nst Defendant’s hiring practices in violation of 42 U S.C. 8§
1983 and Title VIl of the Cvil R ghts Act of 1964, as anended,
42 U.S.C. § 2000e-3 (“Title VI1”). This case was tried to a jury
on two separate occasions. Both trials resulted in favorable
verdicts for both Plaintiffs. Now, Plaintiffs seek an award of
attorney’s fees in the amount of $448,624.75, pursuant to the
Cvil Rights Attorney’s Fees Award Act of 1976, 42 U S. C. § 1988,
and the Gvil R ghts Act of 1964, 42 U S.C. § 2000e-5(k), which
bot h aut horize district courts to award prevailing parties in

civil rights cases a reasonable attorney’'s fee. See Cerva v.

E.B.R Enterprises, 740 F. Supp. 1099, 1102 (E.D. Pa. 1996)




(“Section 1988 provides that "the court, in its discretion, my
allow the prevailing party, other than the United States, a
reasonable attorney’s fee as part of the costs’ for actions

brought under section 1983.7); Nissimv. MNeil Consuner Products

Co., 957 F. Supp. 604, 606 (E.D. Pa. 1997) (“Title VII allows for
an award of attorneys’ fees to the "prevailing party.’”); see

also Reed v. AW lLawence & Co., 95 F.3d 1170, 1183 n. 16 (2d

Cr. 1996) (standards set forth by Suprene Court for awards of
attorneys fees apply equally under the Cvil R ghts Attorney’s
Awards Act of 1976 and Title VIlI). For the foll ow ng reasons,
Plaintiffs’ Mdtion will be granted in part and denied in part.

STANDARD OF REVI EW

The party seeking attorney’s fees nmust show that (1) he
is a prevailing party; and (2) the fee request is reasonable.

Schofield v. Trustees of University of Pennsylvania, 919 F. Supp.

821, 825 (E.D. Pa. 1996). “A plaintiff “prevails’ when actual
relief on the nerits of his claimmaterially alters the |egal
relati onship between the parties by nodifying the defendant’s
behavior in a way that directly benefits the plaintiff.” Farrar
v. Hobby, 506 U. S. 103, 111-112 (1992). In other words, the
plaintiff prevails if he succeeds on any significant issue in
litigation which achieves sonme of the benefit the party sought in
bringing suit. Schofield, 919 F. Supp. at 826-27 (citing

Hensley v. Eckerhart, 461 U.S. 424, 429 (1983)).




The burden is on the party seeking the attorney’'s fees
to denonstrate that his request is reasonable, and, thus,
evi dence nust be submtted to support assertions regarding the
nunmber of hours expended and the rates clained. Rode v.

Del larciprete, 892 F.2d 1177, 1183 (3d Cr. 1990). The opposing

party then has the burden to challenge, with specificity, the
reasonabl eness of the request.! |[d.

In determ ning the anount of tine reasonably spent,
“the court should deduct hours fromthe calculation if they are
“excessive, redundant, or otherw se unnecessary.’” Schofield,
919 F. Supp. at 826. As for whether hourly rates are reasonabl e,
the court nust assess the skill and experience of the prevailing
party’s attorney, and conpare the rates requested with rates for
simlar legal services prevailing in the sane community for
| awyers of |ike experience, reputation and ability. 1d. Then,
the court multiplies the two factors to reach the | odestar, which
is the presuned reasonable fee. 1d. Once this calculation is
obtained the district court has the power to adjust the | odestar
if it determnes that the anmount is not reasonable in |Iight of
the results obtained. 1d. at 826-27.

Dl SCUSSI ON

! “While it is not permtted to reduce the requested
anount based upon a factor not raised by the opposing party, the
court possesses considerable discretion in fixing the fee anount
inlight of the objections.” Schofield, 919 F. Supp. at 826.
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Because the second trial of this matter solely
pertained to allegations of retaliation under Title VII, Cheyney
first contends that Plaintiffs are not entitled to attorneys’
fees under 42 U.S.C. § 2000e-5(k) for that trial, since Congress
omtted a reference to retaliation clains under 42 U . S.C. §
2000e-3 when it anmended 42 U. S. C. 8§ 2000e-5(g)(2)(B). Section
2000e-5(g)(2)(B) provides as follows:

On a claimin which an individual proves
a violation under section 2000e-2(m?2 of this
title and a respondent denonstrates that the
respondent woul d have taken the sane action
in the absence of the inpermssible
notivating factor, the court --

(I') may grant declaratory relief,
injunctive relief (except as provided in
clause (ii)), and attorney’ s fees and
costs denonstrated to be directly
attributable only to the pursuit of a
cl ai munder section 2000e-2(m of this
title .

Rel ying on the above statute, along with McNutt V.

Board of Trustee of Univ. of I1ll., 141 F.3d 706 (7th Gr. 1998),

and Whodson v. Scott Paper Co., 109 F.3d 913, 932-935 (3d Cir.

1997) cert. denied, 118 S. C. 299 (1997), Cheyney clains that

attorney’s fees are not recoverable for a retaliation claimunder

Title VII. Yet, as Plaintiffs point out, a review of the above

2 Section 2000e-2(n) states that “[e] xcept as otherw se
provided in this subchapter, an unlawful enploynent practice is
establ i shed when the conpl ai ning party denonstrates that race,
color, religion, sex, or national origin was a notivating factor
for any enpl oynent practice, even though other factors al so
notivated the practice.”



merely shows that there is no provision for attorney’'s fees in
m xed-notive retaliation cases.

In McNutt, a carpenter enployed by the University of
I1linois brought a Title VII action alleging that university
officials gave himjob assignnents based on inperm ssible
retaliatory and racially discrimnatory notives. The district
court awarded injunctive relief, attorney fees, and costs to the
plaintiff-enployee. On appeal, the Seventh Crcuit held that the
Cvil Rights Act of 1991 does not permt injunctive relief and an
award of attorney fees and/or costs in a mxed-notive retaliation
case. MNutt, 141 F.3d at 709. The appeals court reasoned that
because the plaintiff did not prove a violation of § 2000e-2(m,
he was not entitled to any of the renedies at issue, including
attorney’s fees.?

I n Wbodson, an African-Anerican male clained that he
was a victimof unlawful racial discrimnation and retaliation in
violation of Title VII. The jury found for the defendant on the
discrimnation clains, but for the plaintiff on the retaliation

clains, and nade a | arge damages award. On appeal, the defendant

3 The Seventh Circuit found that “[d]iscrimnation based
on retaliation -- prohibited separately by 8§ 2000e-3(a) -- is
conspi cuously absent fromthe |list of protected categories in §
2000e-2(m. MNutt, 141 F.3d at 709. Thus, in order to prove a
Title VII violation (and thereby recover any relief) based on
retaliation, plaintiffs are still required to establish that the
al l eged discrimnation was the “but for” cause of a disputed
enpl oyment action. 1d.



contended that the district court erred in instructing the jury
that it could hold the defendant |iable under Title VII for
retaliation if the plaintiff’s filing of conplaints with the EEOCC
and the PHRC was a “notivating factor” in the decision to

di scharge him 109 F.3d at 931. According to the defendant, the
jury should have been instructed that, to find defendant |iable,
retaliatory ani mus nust al so have had a “determ native effect” on
the plaintiff’s termnation. 1d. at 931-32. The Third Crcuit
Court of Appeals agreed, holding that the district court abused
its discretion in failing to instruct the jury that inproper
notive nust have had a determ native effect on the decision to

fire the plaintiff in that case, as required in Mller v. CIGNA

Corp., 47 F.3d 586 (3d Cir. 1995).% 1d. In doing so, the Third
Crcuit determned that there is no reference in 8§ 107 of the
1991 Gvil Rights Act, 42 U S. C. 8 2000e-5(g)(2)(B) to either
retaliation clains in general or 8§ 2000e-3 in particular,
suggesting, by its plain neaning, that Congress intended that 8§
107 not apply to retaliation clains. 1d. at 933-35. Based on

t he above, the federal appeals court concluded that “8 2000e-3

claims of illicit retaliation are governed by the "determ native

4 In MIler, “[the Third G rcuit] clarified the standard
that should be used in pretext cases, holding that a district
court nmust instruct a jury that the plaintiff’s burden is to
prove that an inperm ssible factor "played a role in the
enpl oyer’ s deci si onmaki ng process and that it had a determ native
effect on the outconme of that process.’” 109 F.3d at 932.
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effect’ standard and Mller.” [1d. In further support of its
hol ding, the Third G rcuit recognized that “[b]ecause Congress
dealt with retaliation clains elsewhere in the 1991 Act, but not
in 8 107, it would seemreasonable to assume that 8 107 does not
apply to retaliation clains.” |1d. at 934.

Plaintiffs characterize McNutt and Wwodson as m xed-
notive retaliation cases where the plaintiffs only proved
retaliation with no discrimnation. Plaintiffs argue that the
instant action is distinguishable in that Plaintiffs were
required to and did prove both discrimnation along with
retaliation. Pls.” Reply Brief at 1-2.

Plaintiffs are correct. |Indeed, during the second
trial of this matter, this Court instructed the jury that in
order for Cheyney to be held liable under Title VII, Plaintiffs
had to show as part of their prima facie case that intolerable
conditions of discrimnation were present: “That is that Cheyney
knowi ngly permtted conditions of discrimnation so severe or
pervasive that a reasonabl e person subjected to them would
foreseeably resign.” (N T., dated 9/23/98, at 11). Moreover
Plaintiffs provided anple evidence of retaliatory animus on the
part of individual defendants, Drs. Jones and Chang, so that the
jury could reasonably infer that Gentner and Stevenson were being
di scrim nated agai nst because they objected to the way in which

Cheyney’s faculty searches were being nmani pul ated to favor



mnority candi dates. See Gentner v. Cheyney University, Cv. A
No. 94-7443, 1999 W 820864 (E.D. Pa. Cct. 14, 1999). Under such
ci rcunst ances, where the successful retaliatory discharge claim
coul d not have been tried effectively w thout review ng and
analyzing the facts that |led to the underlying discrimnation
charge, an award of attorney’'s fees is appropriate. See

Merriweather v. Famly Dollar Stores, 103 F. 3d 576, 583-84 (7th

Cr. 1996) (affirmng award of attorney’s fees based on district
court’s finding that the successful claimfor retaliatory
di scharge could not have been tried effectively wthout review ng
and anal yzing the facts that led to the underlying discrimnation
charge).

Next, Defendant generally contends that “plaintiffs
have failed to nmaintain and submt adequate tine records and
ot her supporting docunentation of the nature and the tine
expended on specific services in the case which prevents this
Court frombeing able to determne with reasonable certainty
whet her particul ar claimed hours are excessive, duplicative or
expended on unsuccessful clains.” Def.’s Resp. at 3. In this
regard, the Third Crcuit Court of Appeals has explained that the
degree of specificity of records required to support a request

[13

for attorney’s fees is sonme fairly definite information as to

the hours devoted to various general activities. St over v.

Riley, 30 F. Supp.2d 501, 504 (E.D. Pa. 1998) (quoting Pawl ak v.



Greenawal t, 713 F.2d 972, 978 (3d Cr. 1983) and Lindy Bros.

Builders, Inc. of Phila. v. Anerican Radiator & Standard Sanitary

Corp., 487 F.2d 161, 167 (3d Cr. 1973)). “It is not necessary
to know the specific amount of tinme devoted to precise
activities.” Stover, 30 F. Supp.2d at 504. Rather, the focus of
a district court’s inquiry is on whether or not the supporting
records are specific enough to nake a determ nation regarding the
reasonabl eness of the clained fees.® |Id. |In the instant action,
a review of the tinme records submtted by Plaintiffs’ attorneys
shows that the fee schedules at issue appear to conply with the
standards set forth by Third GCrcuit case | aw

Cheyney al so argues that “[Db]ecause of the dearth of
any evidence of the professional qualifications of any counsel
other than M. Frost or of the nmarket rate applicable to them
any request for attorneys’ fees on behalf of counsel other than
M. Frost nust be denied because Plaintiffs’ counsel has wholly
failed to neet their requisite burden of proof.” Def.’s Resp. at
5-6. Cheyney adds that “[t]he affidavits submtted by David
Rudovsky, Esquire do not provide required information regarding

hourly rates customarily charged in the rel evant market” and,

s When contesting the tine records in a fee petition,
“the chal l enger nust “specify with particularity the reasons for
its challenge and the category (or categories) of work being
chal | enged,’ but "need not point to each individual excessive
entry.”” Rush v. Scott Specialty Gases, 934 F. Supp. 152, 154
(E.D. Pa. 1996).




thus, “are insufficient to satisfy the applicants’ burden to show
that the requested rates are in line with those prevailing in the
community for simlar services.” Def.’s Resp. at 6 (citing Blum

v. Stenson, 465 U.S. 886, 896 n.11 (1984)).

In response, Plaintiffs argue that “[a] review of the
affidavit of David Rudovsky, Esquire, reveals that M. Rudovsky
has opined that the hourly rates requested by all of plaintiffs’
attorneys in this matter are fair and reasonable with respect to
services rendered’” -- which, according to Plaintiffs, presunes
that the rates requested are prevailing market rates. Pls.’
Reply at 4-5. Further, Plaintiffs have submtted a revised
affidavit by M. Rudovsky as well as supplenental affidavits of
Gregg Zeff, Esquire and Josephine Carabello Patti, Esquire.

The prevailing party has the burden of proving, by the
subm ssion of affidavits of attorneys with personal know edge of
the hourly rates customarily charged in the rel evant market, that
the rate requested is the prevailing market rate. The supporting
af fidavits, however, may be designated insufficient if they (1)
fail to take into account the differences anong types of civil
rights cases, (2) fail to assign different rates to different
tasks, or at least derive a “blended” rate, dependi ng upon the

conplexity of the task perforned by counsel, or (3) are nerely

supported by conclusory statenments. Becker v. Arco Chem cal Co.,

15 F. Supp.2d 621, 629-30 (E.D. Pa. 1998). In determ ning
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whet her the prevailing party has nade out a prima facie case with
regard to the appropriate fee for |egal services rendered, “a
court may not sua sponte reduce the anount of the award when the
def endant has not specifically taken issue with the anmunt of
time spent or the billing rate, either by filing affidavits, or,
in nmost cases, by raising argunents with specificity and clarity

in briefs (or answering notion papers).” Bell v. United

Princeton Properties, 884 F.2d 713, 720 (3d G r. 1989). \Wen,
however, the challenger seeks to raise a factual issue, opposing
af fidavits nust be introduced averring the facts upon which the
chal l enge is based. 1d.

In the case at hand, Cheyney is correct in that
Plaintiffs initially filed a supporting affidavit by M. Rudovsky
that was deficient. However, Plaintiffs supplenented the record
with revised and suppl enental affidavits that have supplied the
i nformati on whi ch Cheyney found to be lacking in Plaintiffs’
initial proffer. Because Cheyney has submtted no evidence to
refute the avernents nade in the affidavits submtted by
Plaintiffs, this Court finds that Plaintiffs have nmade out their
prima facie case with regard to appropriate hourly rates on which
to base their attorneys’ fees for work done on this case by M.

Frost, M. Zeff and Ms. Patti.® See Ballen v. Martin Chevrolet-

6 It is worth noting that Plaintiffs did not submt
affidavits docunenting the experience of George R Szymanski,
Jr., Esquire, or Stuart Ingram a |aw clerk enployed at

11



Bui ck, No. CIV. A 94-484, 1998 W. 1013874, *2 (D. Del. Sept. 17,

1998) (citing Washington v. Phil adel phia County Court of Conmon

Pleas, 89 F.3d 1031, 1035 (3d Cr. 1996) (district court should
not adjust the requested rate downward when “the plaintiff has
nmet his prima facie burden under the “conmunity market rate’

| odestar test, and the opposing party has not produced
contradictory evidence . . . .")).

Next, Cheyney argues that docunentation submtted by
Plaintiffs attorneys reveals that there has been duplicative
effort by multiple attorneys on several occasions and that their
requests for reinbursenent should be limted to one attorney.
Def.”s Resp. at 6-7 (citing Rode, 892 F.2d at 1187-88).

Def endant makes these charges with regard to the foll ow ng
duplicative tasks recorded by counsel for Plaintiffs:
(1) Meeting with clients on June 18, 1994 (2.2 hours);

(2) Meeting with clients to discuss conplaint on Novenber
4, 1994 (2.5 hours);

(3) Review of docunents on February 14, 1995 (10.3 hours);

(4) Conference re: dismssal of grievances (3 attorneys) on
April 8, 1995 (1 hour);

(5) Duplicate entries for letter to Wley on May 10, 1995
by Mark Frost (0.4 hour);

(6) Miltiple and duplicative entries on June 12, 1995;

Plaintiffs” lawfirm As a result, this Court will deny the
instant application for fees to reinburse Plaintiffs’ counsel for
their work on this case.
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(7) Two attorneys at June 19, 1995 Deposition of Dr. Jones
(6.5 hours);

(8 Two attorneys at June 20, 1995 Deposition of Dr. Jones
(12 hours);

(9) Two attorneys at June 22, 1995 Deposition of Dr. Faul k
(8.2 hours);

(10) Duplicate entry regarding June 26, 1995 Deposition of
Dr. Stevenson by Gregg Zeff (7 hours);

(11) Two attorneys at June 27, 1995 Deposition of Dr. Jones
(4 hours);

(12) Two attorneys at June 28, 1995 Deposition of Dr.
Hof f man (6 hours);

(13) Two attorneys at August 16, 1995 Deposition of Dr.
Faul k (2 hours);

(14) Two attorneys at August 23, 1995 Deposition of M.
Hegam n (4.5 hours);

(15) Two attorneys at Cctober 10, 1995 Deposition of Dr.
Jones (1.5 hours);

(16) Three attorneys at oral argunent of Novenber 7, 1997 (2
hours) .

In addition to limting the above requests for
rei mbursenent to one attorney, Defendant asks this Court to
consi der whet her excessive and duplicative tine was clained by
Plaintiffs in using a “second chair” attorney at the first trial
of this case. Def.’s Resp. at 6-7.

In response, Plaintiffs list the follow ng reasons as
to why they enployed two attorneys at sonme depositions and al
court proceedings: (1) this matter has a conplicated | egal and

factual history; (2) the parties submtted over 350 prenarked
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exhibits for trial, and exchanged many tines that nunber of
docunments in pretrial proceedings; and (3) various wtnesses in
this matter spent a great deal of tinme during discovery being
evasive in their testinony at depositions and not forthright in
produci ng docunents, which required a second set of eyes and ears
to review docunents prior, during and after depositions.
Plaintiffs add that defendants in this case al ways had two
attorneys and a paral egal present at trial and that, based on
defendant’ s records, eleven attorneys have worked on this case
for the defense. Furthernore, Plaintiffs point out that “[n]ot
only did Gegg L. Zeff, Esquire, second chair both trials, he
participated in all aspects of the argunents and shared the
direct and cross-exam nation of many key witnesses.” Pls.’” Reply
at 9. Zeff also took many of the depositions. 1d. Thus,
according to Plaintiffs, “[i]t is only as a result of the
experience of plaintiffs’ counsel that only two attorneys were
needed.” |d.

“[Plrevailing parties are not barred as a matter of |aw
fromreceiving fees for sending a second attorney to depositions
or an extra lawer into court to observe and assist.” New York

State Ass’'n for Retarded Children, Inc. v. Carey, 711 F.2d 1136

(2d Cir. 1983). Indeed, the use of a second attorney “nmay be

essential for planning strategy, eliciting testinony or

eval uating facts or |aw WIllianmsburg Fair Housing Comm v.
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Ross- Rodney Housing Corp., 599 F. Supp. 509, 518 (S.D.N. Y. 1984).

However, a district court may find the hours spent by an attorney
who engaged in duplicative, non-trial related work to be

unnecessary and, thus, non-reinbursable. See Becker, 15 F

Supp. 2d at 633 (court concluded that certain hours expended by
plaintiff’s attorneys were excessive, redundant and/or partially
unnecessary, and therefore, reduced them by 50%.

In the instant action, Plaintiffs are correct in that
this case did involve conplicated facts and | egal conplexities
which justified the utilization of two attorneys at trial.’” The
fact that Defendants used one attorney at the first trial is
i nconsequential, especially in light of the fact that Defendant
Cheyney used two attorneys and a paral egal at the second trial.?
As for the non-trial related clains, this Court concludes that
Plaintiffs were justified in having two attorneys present during

the deposition of Dr. Jones, since Plaintiffs’ concerns about his

! Because this Court finds that Plaintiffs acted
reasonably in having two attorneys at trial, it follows that both
attorneys needed to prepare for direct and cross-exam nation of
W tnesses as well as argunents on notions in limne. Thus, the
hours recorded on the fee schedule | abeled as trial preparation
were appropriately listed by both M. Frost and M. Zeff.

8 At the oral argument, held on Novenber 7, 1997,
Plaintiffs were represented by Frost and Zeff. Both argued on
behal f of Plaintiffs’ position that subject matter jurisdiction
was present in opposition to the two attorneys present for
def endants. However, Josephine Carabello Patti, Esg. was not
present at this argument and, thus, her tinme will be deducted
accordingly. (N T., dated 11/7/97, at 2).
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testimony were wel |l -founded. Likew se, the review of nunerous
docunents that were supplied during the discovery phase of this
litigation and were prepared for depositions and trial were
under st andably reviewed by nore than one attorney. However, this
Court finds that the use of nmultiple attorneys by Plaintiffs for
the ot her depositions and non-trial tasks were unnecessary and,
therefore, fifty-percent (50% of these charges will be deducted
fromPlaintiffs’ fee claim?®
Def endant al so contends that although Plaintiffs aver
in their submtted affidavits that their experience in civil
rights law allows themto do | egal research and preparation of
pl eadings in an expedited fashion, the tinme reflected on the fee
schedule filed by Plaintiffs’ attorneys shows duplicative and
excessive entries. In this regard, Defendant points to the
follow ng specific requests by Plaintiffs:
(1) June 20, 1994 Legal Research Entry JCP (4.2 hours);
(2) Miltiple entries for drafting of conplaint by JCP from
Oct ober 17, 1994 through Cctober 25, 1994 (6.5 hours);
preparation of anended conplaint on February 8-9, 1995

by JCP (1.5 hours);

(3) Miltiple entries for preparation of subpoenas by M.
Zeff on Decenber 4, 1995 (6 x .25 = 1.5 hours);

o The conference regarding the dism ssal of grievances,
held on April 8, 1995, is a reasonable neans by which the
attorneys for Plaintiffs would neet to forma strategy regarding
the case at hand. Such a conference could not take place w thout
the attorneys gathering together to share informati on and
suggested fornms of action. Thus, this hour of tinme is reasonably
accounted for by Plaintiffs’ counsel and will be reinbursed.
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(4) Miltiple entries for preparation of subpoenas by M.
Zeff on January 4, 1996 (4 x .25 = 1 hour);

(5 Miltiple entries concerning | egal research of First
Amendnent and Title VII issues on Novenber 21, 1995 by
JCP (5 hours) and April 4, 1996 by JCP (also 5 hours);
and

(6) Entries for a superfluous appeal to the Third Crcuit
in January and February, 1997 by M. Zeff (.65 hours).

First, with regard to the June 20, 1994 research entry,
Plaintiffs clarify that the actual entry reads as foll ows:

6/ 20/ 94 Legal research; RE Is

arbitration nmandatory

before bringing an action

into court directly
Plaintiffs argue that the issue of whether or not Gentner and
Stevenson had to arbitrate various grievances before appearing in
Federal Court was a mmjor issue researched extensively by
Plaintiffs’ lawfirm Plaintiffs add that, when the research was
done, the above issue was also in dispute in various circuits and
the Suprenme Court. Based on the above, this Court finds that the
time charged by Plaintiffs’ attorneys was reasonabl e.

Next, with regard to the conplaints in this matter
Plaintiffs state that the original Conplaint consisted of thirty-
two pages and one hundred forty-three paragraphs in |ength.
Plaintiffs contend that the Conplaint and Amended Conpl ai nt not
only were essential docunments for this case, but played a crucial

role in determning who was Plaintiffs’ enployer. Plaintiffs are

correct in that eight hours attributed to working on the above
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pl eadings is fair and reasonabl e.

Plaintiffs also contend that the nultiple entries for
preparation of subpoenas by M. Zeff in Decenber of 1995 and
January of 1996 are reasonable. A review of the entries
chal | enged by Defendant shows that M. Zeff actually “[p]repared
subpoenas to Harding Faul k, Fred Tucker, WIIliam Hegam n, Connie
Sivieri, Tom Anderson, and Cover letter for subpoenas.” This
Court finds that taking one-quarter of an hour to prepare each
subpoena was reasonabl e.

As for the multiple entries concerning research of
First Amendnent and Title VII issues in Novenber of 1995 and
April of 1996 totaling 10 hours, Plaintiffs contend that each
research session was reasonabl e and necessary in order to, first,
prepare a nenorandum regardi ng vari ous causes of action which
Plaintiffs could or could not have recovered for in this matter
and, later, to update and expand the research. As stated above,
this action did involve legal conplexities that required a
t horough knowl edge of civil rights |aw that even an experienced
attorney would need to review and update with evol ving case | aw

Finally, with respect to an appeal brought before the
Third Grcuit in January and February of 1997, Plaintiffs point
out that Defendant’s criticismof this appeal is unfounded when
considering the minimal time billed. Furthernore, Plaintiffs

remnd this Court that Plaintiffs' nmotion to have the verdi ct

18



fromthe first trial certified for appeal was granted. Because
Plaintiffs’ attorney expended only a limted anount of tine on
seeking appellate review of the first trial, an avenue that was
reasonably explored and foll owed through by M. Zeff, this Court
concludes that the fees for the tine involved are recoverabl e.

EXPERT W TNESS FEES AND OTHER COSTS

Plaintiffs al so seek an award of certain costs. As
wth the Plaintiffs’ fee request, Defendant objects on the
grounds that Plaintiffs request for costs is procedurally and
substantively defective. Mre specifically, Defendant argues
that (1) Plaintiffs seek the recovery of certain costs which are
not recoverable, (2) Plaintiffs seek the recovery of certain
expenses at an excessive rate of reinbursenent, and (3)
Plaintiffs have failed to submt appropriate substantiation and
docunentation for certain of their purported costs.

First, Defendant contends that Plaintiffs are not
entitled to recover costs associated with the reports prepared by
Buni n Associates, Plaintiffs’ econom c experts, which were
prepared for the first trial. These costs included 2 reports at
$900. 00 each, for a total of $1,800.00. According to Defendant
such costs are not recoverable as part of “reasonable attorney’s
fees” under Section 1988. Def.’s Resp. at 10. Defendant al so
chal | enges the $2,300.00 in costs of expert testinmony for Bunin

Associ ates at the second trial. | d. Def endant asserts that
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Plaintiffs have not supplied any docunentation or support for
such requests. ! |d.

In West Virginia Hospitals, Inc. v. Casey, 499 U S. 83

(1991), the Suprene Court of the United States held that “[f]ees
for services rendered by experts in civil rights litigation may
not be shifted to the losing party as part of a "reasonable
attorney’s fee’ under 8 1988.” But 42 U. S.C. 88 1988 was anended
in 1991 to allow prevailing parties of a 8§ 1983 civil action to
recover expert witness fees as part of the attorney’'s fee:

(b) Attorney’'s fees

In any action or proceeding to enforce a
provi sion of sections 1981, 198la, 1982,
1983, 1985 and 1986 of this title . . . the
court, inits discretion, may allow the
prevailing party, other than the United
States, a reasonable attorney’'s fee as part
of costs.
(c) Expert fee

In awarding an attorney’s fee under
subsection (b) of this section in any action
or proceeding to enforce a provision of
section 1981 or 1981a of this title, the
court, in its discretion may include expert
fees as part of the attorney’'s fee.

42 U.S.C. § 1988(b) & (c). As shown above, however, section
1988 s anendnent did not make expert fees recoverable as part of
the attorney’'s fee in a 8§ 1983 | awsuit.

Section 2000e-5(k) also was anended in 1991. Wth

10 Attached to Plaintiffs’ Reply Brief is M. Zeff's
affidavit, which attests to the reasonabl eness of Bunin &
Associ ates’ charges and fees. See Zeff Aff. (Ex. Cto PIs.’
Reply) at f 17; see also N.T., dated 9/18/98, at 22-23.
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respect to the all owabl e anount taxable as costs to the
prevailing parties in actions to enforce rights under Title VII
of the Cvil R ghts Act of 1964, the anendnent to 8 2000e- 5(k)
expanded the reasonable attorney’s fee to include expert fees as
fol |l ows:

In any action or proceeding under this

subchapter the court, in its discretion, my

allow the prevailing party, other than the

Conmi ssion or the United States, a reasonable

attorney’s fee (including expert fees) as

part of the costs and the Conm ssion and the

United States shall be liable for costs the

same as a private person
42 U.S.C. 8§ 2000e-5(Kk).

Because in this case the clains asserted by Plaintiffs
i ncluded clainms under Title VII and 8 1983, the recovery by
Plaintiffs is governed by 42 U . S.C. 8§ 2000e-5(k) and 42 U S.C. §

1988. See Scott v. Bell Atlantic Corp., No. ClV. A 93-5970,

1996 W. 608472, *2 (E.D. Pa. Oct 24, 1996). Here, Plaintiffs’
Title VII claimwas presented to the jury in both trials. As
such, Plaintiffs are correct in arguing that this Court nmay
exercise its discretion and grant an award of expert w tness fees
for both trials. 1d. Furthernmore, this Court finds Plaintiffs’
request for expert fees to be reasonabl e.

Plaintiffs al so seek an enhancenent of their fees.
Plaintiffs contend that they should receive an upward adj ust nment
or nmultiplier because there were few attorneys willing to take

this difficult case and because of the delay of over three years
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fromthe filing of the Conplaint.* 1In doing so, Plaintiffs
assert that Defendants have significantly del ayed these
proceedings to Plaintiffs’ detrinment. Plaintiffs further state
that defendants were unwilling to settle this matter

The Third Crcuit Court of Appeals has set forth the
follow ng standard for awardi ng a contingency nultiplier:

“The purpose of the contingency multiplier is
to conpensate counsel for the riskiness of
undertaking the litigation.” The fee
applicant has a significant burden to carry
to obtain a contingency nultiplier.
Contingency nultipliers will be granted only
inrare cases. In order to obtain a
contingency multiplier, the applicant nust
establish: (1) how the market treats
contingency fee cases as a class differently
fromhourly fee cases; (2) the degree to

whi ch the rel evant nmarket conpensates for
contingency; (3) that the anount determ ned
by the market to conpensate for contingency
is not nore than woul d be necessary to
attract conpetent counsel both in the
relevant market and in this case; (4) “that
wi t hout an adjustnent for risk the prevailing
party “would have faced substanti al
difficulties in finding counsel in the |ocal
or other relevant market.’”

Rode, 892 F.2d at 1184 (citations omtted).
Def endant argues that the affidavits submtted by
Plaintiffs are devoid of any reference to the market, and, thus,

Plaintiffs have failed to neet their burden of showi ng that a

1 “Because a standard commercial fee would normally be
paid over tinme, in order to be nade whole, the |unp sum paynent
shoul d take into account interest, inflation, and opportunity
costs.” Cerva, 740 F. Supp. at 1106-07 (citing Mssouri v.
Jenkins By Agyei, 491 U.S. 274, 283-84 (1989)).
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conti ngency enhancenent is appropriate. See Def.’s Resp. at 13.
Li kew se, Defendant states that Plaintiffs have failed to point
to specific costs incurred as a result of any delay. 1d. at 13-

14 (citing Gulfstream Il Assocs. v. Gulfstream Aerospace Corp.

995 F.2d 414, 425 (3d Gr. 1993)).

Def endant is correct in that Plaintiffs have not net
their burden of justifying a contingency nultiplier in this case.
“Thi s burden can be net through an econom c study setting up how
hourly rates relate to contingency conpensation or a thorough
mar ket - based survey of |local fee arrangenents.” Cerva, 740 F
Supp. at 1106. Here, however, Plaintiffs have failed to provide
this Court with such evidence to support a contingency
multiplier. Accordingly, Plaintiffs’ request for this nultiplier
wi |l be denied.

Wth regard to the policy behind conpensating
Plaintiffs” counsel for delay, the Third Crcuit has stated the
fol | ow ng:

The rationale for allow ng the adjustnent

[for delay], that “paynment today for services

rendered long in the past deprives the

eventual recipient of the value of the use of

the noney in the neantine,” applies

regardl ess of the formof the court’s

j udgnent and whether or not the party’s

success was conplete or partial.

Institutionalized Juveniles v. Secretary of Public Welfare, 758

F.2d 897, 922 (3d Gr. 1985). “At a mnimm such a show ng

shoul d i nclude evidence of the prevailing market rates for
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interest and the attorney’s services over the period of the
l[itigation.” Cerva, 740 F. Supp. at 1107.

Although it is true that Plaintiffs and their counsel
have endured a long wait for the resolution of this matter,
Plaintiffs have contributed to this delay by failing to present
their theory of liability during the first trial in a coherent

manner . See Gentner v. Cheyney University, No. V. A 94-7443,

1997 W 529058, *3 (E.D. Pa. Aug. 25, 1997) (“During the previous
trial, Plaintiffs did not clarify what Title VII theory their
cause of action was operating under, and, in doing so, they have
confused this Court and added to their own burden.”). Moreover,
with no factual showi ng regarding any detrinent suffered by
Plaintiffs’ counsel because of the delay, this Court finds that

such a nmultiplier is inappropriate. See Fletcher v. O Donnell

729 F. Supp. 422, 433-34 (E.D. Pa. 1990) (“Such a multiplier is
i nappropriate because the applicant has nade no factual show ng
about any detrinent suffered by counsel because of the delay.”).

Finally, with respect to Plaintiffs’ notion for costs,
such a request nust first be filed with the Cerk of Court.

Buchanan v. Kropp, No. CV. A 91-3134, 1994 W 34174, *5 (E. D

Pa. Feb. 8, 1994). Accordingly, this Court will deny Plaintiffs’
application for costs without prejudice to it being filed with
the Cerk of Court.

In sumary, Plaintiffs’ Mtion for Attorneys’ Fees will
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be granted as to the foll ow ng:

First Trial Hour s
Mark B. Frost, Esquire

(I'n Court) 65
Mark B. Frost, Esquire

(O fice Hours)(415.65 - 25.8) 389.85
Gegg L. Zeff, Esquire

(I'n Court) 65
Gegg L. Zeff, Esquire

(O fice Hours)(559.30 - 32.4) 526.90
Josephine Carabello Patti, Esq.

(O fice Hours) 127. 65
Second Tri al Hour s
Mark B. Frost, Esquire

(I'n Court) 73.5
Mark B. Frost, Esquire

(O fice Hours) 522. 40
Gregg L. Zeff, Esquire

(I'n Court) 73.5
Gregg L. Zeff, Esquire

(O fice Hours) 325.7
Josephine Carabello Patti, Esq.

(O fice Hours) (51 - 1) 50
Suppl emental Bill Hour s
Mark B. Frost, Esquire 1.00
Gegg L. Zeff, Esquire 27.75
Josephine Carabello Patti, Esq. 4.1

Expert Fees - Bunin & Associ ates

Reports on Gentner & Stevenson
for First Trial

Updat ed Report Fees of 11/97

Second Trial testinony and

25

X

X

X

X

Rat e

$225. 00
$200. 00

$200. 00
$175. 00

$125. 00

Rat e

$275. 00
$225. 00

$205. 00
$180. 00

$150. 00
Rat e
$225. 00
$180. 00
$150. 00

=$117, 540.

$14, 625.
$77,970.

$13, 000.
$92, 207.

$15, 956.

$20, 212.

$15, 067.

$58, 626.

$7, 500.

$225.

$3, 915.
$615.

$1, 800.
800.

00
00

00
50
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50
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50
00

00

00

00
00

00
00



Updat ed Report Fee for

Reports of 9/11/98 & 9/16/98 $1, 500. 00
TOTAL $441, 559. 75
Based on the above, this Court will grant Plaintiffs’

Motion for Attorney’'s Fees in the anpbunt of $441,559.75. An
order will follow

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRED GENTNER AND
ROBERT STEVENSON,

Plaintiffs, :
V. : ClVIL ACTION NO 94-7443

CHEYNEY UNI VERSI TY OF
PENNSYLVANI A,

Def endant .

ORDER

AND NOW this 1st day of Novenber, 1999, upon
consideration of Plaintiffs’ Mtion for Attorney’'s Fees and
Costs, and all responses thereto, it is hereby ORDERED t hat
Plaintiffs’ Mtion is GRANTED in part and DENIED in part as
fol |l ows:

1. Plaintiffs’ Mtion for Attorney’' s Fees is GRANTED
in the amount of $441,559.75; and

2. Plaintiffs’ Mtion for Costs is DEN ED wi t hout

prejudice to it being filed with the derk of Court.

26



BY THE COURT:

ROBERT F. KELLY,
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